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Foreword

Metal theft has, over the last few years, had a significant impact on
communities, businesses and councils themselves. A survey we conducted in
early 2012 showed that seven out of ten councils had been the victims of
metal theft, and that this cost councils over £5.25 million in 2010/11.

Co-ordinated action by the police, councils, the Environment Agency/Natural
Resources Wales (NRW) and other organisations since 2011, particularly
through Operation Tornado, has been successful in reducing metal theft rates.
This joint work has been aided by a fall in the price of metals since they
peaked in early 2011. However the high metal prices we have seen recently,
driven by industrialisation in China, are likely to continue to be a feature of the
world economy over the next decade, and possibly longer, as other countries
like India and Brazil follow a similar pattern of growth.

That is why the Local Government Association — following requests from our
members, along with a range of other bodies — pressed the government to
reform the regulation of scrap metal dealers. The result was the Scrap Metal
Dealers Act 2013, taken through Parliament by Richard Ottaway MP as a
private members’ bill.

Much of the thrust of British Transport Police’s Operation Tornado was to get
dealers to voluntarily adopt measures (such as proper checks on the identities
of sellers) that went on to inform, influence and be included in the Act; so we
know that this legislation will make a difference to levels of metal theft in
England and Wales.

There are undoubted challenges for councils in introducing a new licensing
regime in a comparatively short timescale, and then enforcing it. However, it is
in our own interests to make this legislation work. We have seen the results of
high metal prices and an environment where thieves felt there was little risk of
being caught. We have seen communications and trains disrupted, precious
memorials desecrated, artwork stolen, church and library roofs vandalised,
manhole covers, gully covers and road signage stolen. Money we could have
spent on other vital local services has instead been taken up replacing what
has been lost. Motivated by this | am sure councils will go that extra mile to
ensure the Scrap Metal Dealers Act 2013 is implemented successfully.

Clir Mehboob Khan,
Chair of the LGA’s Safer and Stronger Communities Board
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Introduction

The Scrap Metal Dealers Act 2013 replaces the previous registration system
for scrap metal dealers created by the 1964 Scrap Metal Dealers Act. In its
place it establishes a new licensing regime. This scheme will be run and
administered by local authorities, and is based on the legislation for alcohol
licences created in the 2003 Licensing Act. Every scrap metal dealer will be
required to have a licence, and operating without one will be a criminal
offence. Under the new legislation the definition of scrap metal dealers is
extended so it now includes motor salvage operators, and the provisions in
the Vehicles (Crime) Act 2001 under which they operate will end once the
new Act comes into effect.

Whereas under the 1964 Act councils have to register anyone who notifies
them that they are operating as a scrap metal dealer, councils will be able to
refuse to grant a licence where the applicant is judged not to be a suitable
person to operate as a scrap metal dealer. This ability to regulate who is, and
who is not, a scrap metal dealer is designed to improve the operating
standards of those dealers who do not operate in the same way as the
majority of reputable dealers. The transition from the requirement on dealers
to register to holding a licence provides an opportunity to ensure that those
dealers who have been operating illegally are no longer able to do so.

The Home Office is looking to commence the new regime from 1 October
2013, but with a transitional period to ensure a smooth hand over from the old
regime to the new with minimal disruption to scrap metal dealers. That
imposes a challenging timetable for councils in implementing the legislation.
This guide is designed to assist local authorities so that they are ready to
issue the new scrap metal dealers licences in time for enforcement of the
licensing regime from 1 December. It forms part of a set of guides to help
councils understand their responsibilities under the new Act, and the role
councils have in tackling metal theft.

The other guides are:

» Enforcement guide: An explanatory guide to enforcing the new
licensing regime.

* Fees guide: A toolkit that assists with the setting of licence fees that
comply with the requirements of the EU Services Directive and the
Provision of Services Regulations 2009.

* Getting in on the Act: A short outline of the new Act and how it differs
from the 1964 Act.

* Councillor handbook: A guide to help councillors to understand their
role and responsibilities in tackling instances of metal theft.
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» Tackling metal theft toolkit: A toolkit that outlines additional strategies
and tools that go beyond the limitations of the 2013 Act and can be
used more broadly to tackle instances of metal theft.

We hope that you find this a useful document. Should you have any questions
please contact either Mark Norris (mark.norris@local.gov.uk) or lan Leete
(ian.leete@local.gov.uk) at the LGA.

Licences

In order for anyone to carry on business as a scrap metal dealer they have to
have a licence. These licences will last for three years. Trading without a
licence is a criminal offence.

If convicted of trading without a licence the offender can be fined. The fine will
be at Level 5 on the standard scale. Amendments to the size of the fines that
courts can impose in the Legal Aid, Sentencing and Punishment of Offenders
Act 2012 mean that when the provisions come into force, a fine at that level
will be unlimited.

There are two types of licence specified in the Act:

» Site licence
All the sites where a licensee carries on business as a scrap metal
dealer have to be identified, and a site manager has to be named for
each site. This licence allows the licensee to transport scrap metal to
and from those sites from any local authority area.

» Collector’s licence
This allows the licensee to operate as a collector in the area of the
issuing local authority. It does not allow the collector to operate in any
other local authority area, so a separate licence has to be obtained
from each council the collector wishes to operate in. The licence does
not authorise the licensee to operate a site; to do so they will need a
site licence from the relevant local authority.

It should be noted that a dealer can only hold one type of licence in any one
local authority area. They have to decide whether they are going to have a
site or a mobile licence in any one area. They cannot hold both a site and
mobile collector’s licence from the same council (s2(9)).

Timetable for transition to new regime
The licensing regime created by the Scrap Metal Dealers Act 2013 will
commence on 1 October 2013. In order to provide time for councils to process

applications without existing businesses being in a position where they cannot
operate, the Home Office is implementing a transition process.
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The transition arrangements will be implemented by a commencement order
which will be made in August 2013. This order will allow councils to set a
licence fee for applications from 1 September. It will also specify that the
remaining sections in the Act commence on 1 October, apart from the majority
of criminal offences and enforcement-related provisions, which will come into
force on 1 December. The exception to this will be the ban on using cash to
pay for scrap metal which will also come into force on 1 October. Any dealer
currently registered under the 1964 Scrap Metal Dealers Act, or a motor
salvage operator already registered under the 2001 Vehicles (Crime) Act, will
be deemed to have a licence under the 2013 Act until the council grants a
licence or sends the dealer notice of its decision to refuse the licence,
provided they submit an application on or before the 15 October. If they do not
submit an application their deemed licence will lapse on 16 October. If they
wish to trade in the future they would then need to submit an application, but
would not be able to legally trade until a licence had been granted.

While their application is being considered by the local authority, these
dealers will be able to operate as if they have a licence. No date will be
specified in the regulations setting out when councils will have to have made a
decision on applications made between 1 and 15 October. We recommend
that decisions on whether to grant or refuse a licence to previously registered
dealers are made before 1 December 2013. Dealers will therefore be able to
continue to trade without disruption during the transition period without fear of
being prosecuted for operating illegally. While an actual transitional licence
need not be issued, sending the dealer an acknowledgement that the
application has been received on or before 15 October 2013 should enable a
dealer to satisfy the police that during this period they were legally able to
operate.

Where an applicant is not registered under the Scrap Metal Dealers Act 1964
or the Vehicles (Crime) Act 2001 before 1 October then they will not be able
to trade legally after 1 October until a licence has been issued. Full
enforcement of the provisions in the 2013 Act will commence from 1
December 2013.

The transition timeline is:

» The Commencement Order will be made in August.

» This will allow local authorities to set a licence fee from 1
September.

* The main provisions of the Act commence on 1 October including
the offence of buying scrap metal for cash.

» Dealers and motor salvage operators registered immediately before
1 October will be deemed to have a licence under the Act from 1
October.

* Provided the dealer submits an application for a licence on or before
15 October their deemed licence will last until the council either
issues them with a licence or gives them notice of the decision to
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refuse them a licence, although they will be able to continue trading
pending an appeal against the decision not to grant a licence.

* Where a dealer submits an application on or before 15 October but
does not supply all the required information with the application form
then the deemed licence remains in effect after 15 October.

* Where a dealer with a deemed licence fails to submit an application
on or before 15 October the deemed licence will lapse on 16
October.

» Other scrap metal dealers, not previously registered, will be able to
apply for a licence from 1 October but will have to wait until a licence
is granted before they can legally trade.

* Local authorities will complete suitability checks on applicants and
decide whether to issue licences. We recommend that decisions on
whether to grant or refuse a licence to previously registered dealers
are made before 1 December.

» All other enforcement provisions within the Act commence on 1
December.

There are two implications for councils arising from this transitional timetable.
They will need to be in a position to accept applications for licences from 1
October. To do that councils will have had to have agreed the fees they will
charge applicants no later than the end of September.

There is also the question for councils about how they deal with renewals of
registrations under the 1964 Scrap Metal Dealers Act and Vehicles (Crime)
Act 2001. We have been advised by the Home Office that any registrations
that expire in August or September will need to be renewed for the dealer or
operator to take advantage of the temporary licence provision in the
transitional arrangements. We would therefore advise that councils continue
to renew registrations for both the 1964 Scrap Metal Dealers Act and Vehicles
(Crime) Act 2001 but do not charge a fee for the motor salvage operators in
view of the Scrap Metal Dealers Act 2013 coming into force on 1 October.

What is a scrap metal dealer, what is a site, what is a mobile collector
and what is scrap metal?

The 2013 Act defines a scrap metal dealer, a site, a mobile collector and
scrap metal.

A dealer is defined under s21(2) of the Act as someone carrying on a
business which consists wholly or in part of buying or selling scrap metal,
whether or not the metal is sold in the form in which it is bought. However a
manufacturing business that sells scrap metal created only as a by-product of
the processes it uses, or because it has a surplus of materials, is not caught
by this definition (see s21(3)).

The definition of scrap metal dealer is deliberately quite widely drawn, and
there are no further details provided in the Act or the explanatory notes about
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who potentially might have to apply for a licence. Does it, for example, include
firms that hire out skips, or to tradesmen like plumbers or builders who sell
scrap metal resulting from any work they do?

The answer to this question varies according to individual circumstances to a
certain extent, but generally where the sale of the metal is incidental to the
main type of work or business undertaken then a licence will not be needed.
In the case of most tradesmen such as plumbers and electricians and some
skip hire firms the sale of scrap metal is not an integral part of their business
and they will not require to be licensed as a scrap metal dealer. Where though
there is a reasonable expectation, for example, that the material deposited in
the skip will contain significant amounts of scrap metal, such as skips used
where there is demolition activity or ones sited at engineering manufacturing
establishments and plumbers’ yards, then the skip hire company will generally
require a scrap metal dealers licence.

In considering whether a scrap metal dealers licence is needed, questions
that local authorities may wish to take into account include:

» |s the applicant a business?

» |s the applicant associated with any other business that might buy or
sell metal (eg subsidiaries, businesses run by the same people,
companies within a group etc)?

* Do they buy scrap metal in any form as part of the business?

» |s the purchase or sale of scrap metal an integral part of the business?
Is the buying or selling of metal advertised by the business, including
on the internet?

* Is any advertising of metal sales etc done separately from the main
part of the business?

* |s the metal sold as a by-product from a manufacturing process?

* What happens to any waste metal that is collected by the business?

The Home Office’s and LGA’s view is that household waste collections by
councils or their contractors that pick up metal items thrown out by
households and which are to be recycled, along with municipal waste/civic
amenity sites (‘council tips’) are not caught by these provisions. As councils
have a statutory obligation to collect household waste any resulting sales of
scrap metal are incidental to this objective. Additionally only 7.3 per cent of
the material recycled by councils is metal or metal objects so it is merely a
small proportion of the recycled material councils deal with. Any income from
this would only offset a fraction of the cost of running a waste collection
service and the landfill charges councils incur.

Dealers under the legislation are further divided into two categories based on
the two different types of licence: those operating from fixed sites; and those
who are mobile collectors. A collector is defined (by s22(4)) as a person who
carries on business as a scrap metal dealer otherwise than at a site, and

regularly engages in the course of that business in collecting waste materials
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and old, broken, worn out or defaced articles by means of door to door visits.

A site is defined in the Act (s22(9)) as ‘any premises used in the course of
carrying on business as a scrap metal dealer (whether or not metal is kept
there)'. Due to the wording of the definition this means that someone who
trades in scrap metal and is thus defined as a dealer under s21(2) will need a
site licence for their office even if they do not operate a scrap metal store or
yard.

A dealer also includes someone carrying on business as a motor salvage
operator. This is defined as a business that:

» wholly or in part recovers salvageable parts from motor vehicles for
reuse or re-sale, and then sells the rest of the vehicle for scrap

» wholly or mainly involves buying written-off vehicles and then repairing
and selling them off

» wholly or mainly buys or sells motor vehicles for the purpose of
salvaging parts from them or repairing them and selling them off.

Scrap metal itself includes any old, waste or discarded metal or metallic
material, and any product, article or assembly which is made from or contains
metal and is broken, worn out or regarded by its last holder as having reached
the end of its useful life. This definition is not intended to include second hand
goods, but these could be caught by the definition if they are made from or
contain metal that is broken or worn out. It will be a question in each case as
to whether items fall within the definition. The definition does however include
platinum and a range of other rare metals now being used in catalytic
converters although gold or silver are not included in the definition of scrap
metal. Jewellers or businesses trading in second hand gold and silver
jewellery or products are not therefore caught by this definition.

The boundary of what is scrap metal and what is a second hand good
containing metal will probably be something that is explored further as the
legislation is implemented. There is some concern that some motor salvage
operators may argue they are trading in second hand cars, rather than
breaking up cars for scrap to avoid the ban on buying scrap metal for cash.
Councils will have to take a view according to the circumstances of the case,
and perhaps after consultation with police and Environment Agency/NRW
colleagues, as to whether a person, partnership or company is really buying
or selling scrap metal, or trading in second hand goods and whether they
need to apply for a licence or not. Issuing a certificate of destruction would
clearly indicate a vehicle is scrap and a trader should not in those
circumstances pay cash for it. Where a certificate is not issued, factors such
as whether the car has a valid MOT and is driveable without repair, and also
whether the dealer has facilities for repairing vehicles and a history of selling
vehicles, will indicate if it is second hand or scrap.
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Licence applications

Schedule 1 of the Act sets out what information must accompany an
application for a scrap metal dealers licence. This includes:

» the full name, date of birth and usual place of residence of an
individual applicant (including mobile collectors), anyone proposed
as a site manager for a site, and every partner where a partnership
is applying for a licence

» the company name, registered number and registered office
address where it is the applicant

* any proposed trading name for the business

» the telephone number and email address (if any) of the applicant.

* where it is a site licence, the address of each proposed site to be
included on the licence

» the address of any site in another council area where the applicant
already carries on business or proposes to do so

» details of any relevant environmental permit or registration held by
the applicant

» details of any other scrap metal licences issued to the applicant
within the three years before making this application

» details of the bank account(s) to be used for cashless transactions
— where a licensee operates multiple sites different bank accounts
may be used

» details of any relevant conviction or enforcement action that relates
to the applicant.

There are practical reasons why this information has to be supplied. Either it
relates to details that have to be included on the licence if it is granted, it helps
in the assessment of an applicant’s suitability to hold a licence, or it has to be
provided to the Environment Agency/Natural Resources Wales for inclusion
on the register of scrap metal dealers.

Although the local authority has to be supplied with this information this is not
the limit of what it can ask for. Under Schedule 1, paragraph 4(1) councils are
entitled to request any further information they regard as relevant to
considering the application. If therefore they believe they need more
information before they can reach a decision they can request it. Where a
council is considering seeking additional information from all applicants, the
short timescale for previously registered dealers to submit applications (to
take advantage of the deemed licence in the transition period) means that
local authorities in this position should consider making their application forms
and guidance on completing them available at the earliest opportunity. If
councils do not make the application forms and guidance available in good
time, there may be legal challenges/complaints from dealers who were
previously registered who fail to put in an application by 15 October, and claim
that this is the fault of the local authority for not making these essential
documents available.
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With applications by companies the suitability of any directors, shadow
directors and company secretaries need to be assessed so councils should
also ask for their details. In the event that an applicant does not supply the
information that has been requested, the council can refuse to proceed with
the application. This could be of relevance where an applicant has refused to
provide a Basic Disclosure to enable the council to arrive at a view on the
suitability of the applicant, which is covered in a later section.

Some other information the authority may consider useful could be:

Site licences
» what security arrangements exist to prevent the unlawful purchase,
sale or theft of scrap metal
» details of the arrangements to be used to record sales, storage and
purchase of scrap metal

Mobile collectors

» details of the vehicles to be used

* where the vehicles are stored when not being used.
In order to assist local authorities, and so there is a degree of consistency in
what the application form asks for, the LGA has produced a template
application form for scrap metal dealers. This is set out in Appendix A. It
covers the information the legislation specifies must be provided along with
some additional information that it will be helpful to have.

Application fees

Any application must be accompanied by a fee. The fee is set by the local
authority having had regard to guidance issued by the Home Office with the
approval of the Treasury. This guidance is due to be published shortly. It will
contain information on whether an element of the fees should contribute
towards the costs of maintaining the national register of licences or not.

In setting their fees local authorities will of course have to have regard to the
requirements of the European Union Services Directive and any licensing
case law, of which the recent case in the Court of Appeal of Hemming v
Westminster City Council is especially relevant.

In calculating their fees councils will want to take into account:

» all the activity required with processing and granting a licence such as
considering applications and assessing the suitability of the applicant

» the costs of staff associated with supporting the service, including
senior staff with managerial responsibility for the service

» support provided by other parts of the council to the licensing team
such as legal services and any recharges there might be for rooms,
heating and lighting from the centre of the authority
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38



» the cost of providing advice and guidance to applicants on what will be
a new process

» carrying out inspections and ensuring compliance with the law

 training for staff and councillors in the requirements of the new
legislation

» costs associated with consulting other agencies and bodies when
considering if an applicant is a suitable person

» working with any partners in ensuring compliance

* making and reviewing any policies in relation to the operation of the
new licensing regime

* issuing the licence

» any officer time spent providing information for inclusion in the register
of dealers.

These costs are likely to differ over the period from the initial grant of a licence
through to the renewal of the licence three years later, which suggests the
need to reassess the fees on a regular basis.

Not mentioned in the list immediately above, but a potentially significant cost,
will be holding hearings to consider whether to grant a licence or whether to
revoke or vary a licence. As the cost for these will be spread across licence
fees as a whole, an estimate will have to be made when setting the fees of
how many potential hearings there might be. Given the likely number of
applicants is very difficult to assess it would be sensible to increase the
number of hearings in any estimate rather than decreasing them. However
once at the end of the first year of operation of the licensing system it would
be sensible to review how many hearings there had actually been and revise
the fees accordingly. Councils are also assisted by one of the decisions from
Hemming v Westminster which allows deficits or surpluses to be carried over
into the next financial year.

In assessing the costs of any hearings where the applicant makes oral
representations to the local authority, councils will want to have regard to:
» the cost of communicating with the applicant and any representatives
they have
* how much it costs to prepare and issue the notice setting out what the
council proposes to do as required by paragraph 7(1) in Schedule 1
* what costs are incurred in preparing the report to the licensing
committee
* any costs incurred by members associated with the hearing such as
travel expenses
* hire of any rooms for the meeting
» the cost of printing and sending out the agendas, legal services costs
and any legal advice the committee needs
» officer costs associated with actually running the hearing.

When looking at enforcement costs it is important to bear in mind that they
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must be based on the principles of good regulation, and they have to be set in
an open and transparent way. An important point rising out of the Hemming v
Westminster case is that the fees cannot be used to pay for enforcement
action against unlicensed dealers (particularly collectors) or as an economic
deterrent or to raise funds. The limitation placed by the EU Services Directive
around enforcement means that councils cannot recover the cost of issuing
closure notices to unlicensed dealers and applying for closure orders from the
magistrates’ court.

A further consideration from Hemming is that councils cannot demand a fee
where that has not been determined. In the case of Hemming there were a
number of years where in effect the fee was carried over from the previous
year without being considered in detail by a committee or the council. This
point highlights the importance of regularly reviewing the fees and also
making sure that when committees come to determine fees they have all the
relevant information before them, otherwise they could be subject to legal
challenge. One final matter is whether to consult on the fees. There is no
requirement in the Act to do so, and it will not be practical to do so under the
transitional provisions, but looking ahead consulting on the fees in the future
may assist in reducing the potential for challenge where there has been a
transparent and open process for agreeing them.

The LGA will shortly be producing a toolkit on setting licensing fees under the
EU Services Directive which may provide assistance in setting fees for scrap
metal dealer licences.

Assessing the suitability of the applicant

Section 3 of the Act states that a council must not issue a licence unless it is
satisfied the applicant is a suitable person to carry on business as a scrap
metal dealer — the ‘suitability test’. In the case of a partnership this means
assessing the suitability of each of the partners in the partnership, while in the
case of a company it means assessing the suitability of any directors,
company secretaries or shadow directors.

In assessing an applicant’s suitability the council can consider any information
it considers relevant. Applicants’ behaviour in the operation of their business,
such as the fact they have been operating for a considerable period of time
without planning permission for their site, or that they are not registered with
the Information Commissioner’s Office (ICO) under the Data Protection Act,
could be factors that are considered. The template application form requests
information on whether the applicant has planning permission for their site.
The lack of planning permission can only be taken into account for sites
established after 1 November 1990 as sites in use before then will not have
needed to obtain planning permission. Using the lack of planning permission
as a relevant consideration for a site where it has not been needed could
provide valid grounds for appealing the council’s decision.
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Even the lack of planning permission for a site established after 1 November
1990 or the lack of registration with the ICO would not in our view be enough
on its own to arrive at the view an applicant is not suitable to hold a licence. If
however there are also a range of other behaviours and activities that suggest
an applicant is unsuitable to hold a licence then the lack of planning
permission or registration with the ICO might be a factor in reaching an overall
decision that the applicant is unsuitable. Councils will be in a stronger position
to defend any challenges to their decision to refuse a licence where they
made their decision based on the factors specifically listed in the legislation.
The list includes whether:

» the applicant or site manager has been convicted of a relevant offence,
or subject to any relevant enforcement action

» the applicant has previously been refused a scrap metal dealers
licence or an application to renew a licence has been refused

» the applicant has previously been refused a relevant environmental
permit or registration

» they had previously held a scrap metal dealers licence that has been
revoked.

Much of this information should be set out in the application form, and it is an
offence under paragraph 5 of Schedule 1 for the applicant to make a false
statement or recklessly make a statement which is false in a material way.
However local authorities will undoubtedly want to satisfy themselves that an
applicant is a suitable person by checking that they do not have previous
relevant convictions, been the subject of any relevant enforcement action or
have been refused a licence. There are benefits from the industry’s
perspective in there being a standardised process when it comes to assessing
applicants’ suitability, and in having a consistent approach applied to each
application.

Agreement has therefore been reached between the Home Office and
Disclosure Scotland allowing applicants for a scrap metal dealers licence to
apply for a Basic Disclosure as part of the application process. This offers the
possibility of providing a fair, transparent and objective means of identifying
matters that might lead a council to conclude an applicant was not a suitable
person to hold a scrap metal dealers licence.

As part of the application process the applicant should be asked to provide a
Basic Disclosure certificate with the application form. In order to ensure there
is minimal delay in processing applications councils are advised to inform
dealers of the need to apply for a Basic Disclosure certificate before they
submit their application, so that the form and certificate can be submitted
together on or before 15 October. The Basic Disclosure certificate will remain
the property of the applicant. This would allow them to use it for other
applications to other local authorities. There is no requirement under the Act
for applicants to provide a Basic Disclosure certificate, and the deemed
licence for previously registered dealers will not lapse if it is not supplied with
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the application. However refusing to supply a certificate would be grounds for
the council to consider what further information it needed to judge whether the
applicant was suitable. Refusing to provide a Basic Disclosure certificate
would also be grounds under paragraph 4(2) of Schedule 1 for the local
authority to decline to proceed with the application.

The Basic Disclosure certificate contains details only of any unspent
convictions as of the date the certificate is issued. It can be applied for on-line
or by completing a form, and paying a fee of £25. Disclosure Scotland will
usually be able to provide a certificate with the results of the disclosure
application within 14 days so there should not be any significant delay in the
application process. The Basic Disclosure process can also be used for
applicants living overseas (such as directors of multinational companies
based abroad) to see whether they have any unspent convictions for relevant
offences in this country. The older a certificate is, the more likely it is to be out
of date. Councils will therefore have to consider at what point they will decide
a certificate is not up-to-date enough to provide a reasonable check on an
applicant’s suitability. As some scrap metal dealers may have already applied
for a Basic Disclosure certificate in anticipation of the legislation coming into
effect, we would recommend that when considering applications from
registered dealers and operators made between 1 to 15 October, councils
accept certificates up to three months old.

Once the local authority has received the application they can then compare
the results of the certificate with the relevant offences prescribed by the Home
Office. The list of offences will be set out in regulations which it is intended will
be laid in Parliament in September. The regulations will also set out the
relevant enforcement action a local authority may have regard to when
considering an application.

Based on the explanatory notes to the Act the LGA expects the offences listed
in the regulations will mirror, where possible, those that the Environment
Agency/Natural Resources Wales consider when granting an environmental
permit. It is also likely to include criminal offences relevant to metal theft. The
regulations will also set out the relevant enforcement action local authorities
may consider when assessing suitability.

The Basic Disclosure certificate will reveal only any unspent convictions on
the Police National Computer. It will not therefore necessarily contain details
of convictions for relevant offences secured by the Environment
Agency/Natural Resources Wales or other local authorities.

We would recommend that councils as a result consult these other
organisations when assessing the suitability of an applicant. Section 3(7)
provides the legal basis for doing this as it allows a council to consult other
councils, the Environment Agency and/or Natural Resources Wales and the
police about the suitability of an applicant.
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Where for example the Basic Disclosure certificate reveals an unspent
relevant conviction the council may well wish to seek additional information
from the police to enable them to better assess the applicant’s suitability.
Councils may also wish to do this where there are other indications that an
applicant may not be a suitable person, such as operating without planning
permission or having registered with the ICO.

As a matter of course councils should also check the Environment
Agency/Natural Resources Wales public registers to see if they have taken
any relevant enforcement action. Searching through the Environment Agency
website provides an easy means of doing this. This will not however show any
on-going enforcement action, and the only way to check that is through
directly contacting the Environment Agency (through their National Customer
Contact Centre on 03708 506 506, Mon-Fri, 8am - 6pm) or Natural Resources
Wales (0300 065 3000, Mon-Fri, 8am - 6pm, or email:
enquiries@naturalresourceswales.gov.uk). There is also a duty on councils to
provide these bodies and the police with any information they have received
in respect of a licensing application if requested.

Finding out if there has been any relevant enforcement action by another local
authority is in some senses more problematic. Local authorities have for some
time been encouraged to notify their local force of prosecutions for recordable
offences so these can be entered on the Police National Computer. We would
encourage local authorities to continue to do this, and specifically in the case
of the Scrap Metal Dealers Act 2013, to notify their forces where they have
secured convictions under any of the relevant offences already listed. There is
however no central database of council prosecutions that could be checked
as part of an assessment of whether an applicant is a suitable person.

To assist councils in the role of assessing the suitability of applicants the
Home Office would like to see a proactive exchange of information, with the
police and Environment Agency/Natural Resources Wales advising local
authorities when they are prosecuting a scrap metal dealer for a relevant
offence so a local authority may have regard to this information when
considering applications for a scrap metal dealers licence, or when
considering whether to instigate procedures to revoke a licence.

It is important to bear in mind when considering any application that even if an
applicant has been convicted of a relevant offence this is not automatic
grounds for refusing to grant a licence. The local authority has discretion in
this matter and could decide after receiving further information from an
applicant or other bodies, and considering the matter further, that they can
grant a licence, or grant the licence with conditions. For example the council
could take into account how long ago the offence was committed, the nature
of the offence or enforcement action; the gravity of the offence or enforcement
action; when the enforcement action was taken; along with any other relevant
information as set out in s3(2).
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Representations

Where a council proposes to reject an application (or revoke it or vary it) the
applicant has to be notified what the council proposes to do and the reasons
for it. If having conducted an initial assessment of an applicant’s suitability the
council is minded to refuse the application, the relevant officer has to write to
the applicant to let them know.

In doing so the notice from the council has to give the applicant (or licensee)
the opportunity to make representations or let the council know they wish to.
The notice must also specify a period of time in which the applicant does this,
which cannot be less than 14 days from the date on which the notice is given
to the applicant. If the applicant does not make any representations, or does
not say that they wish to in that time period, then the council can refuse the
application or revoke or vary the licence. Where the applicant states they want
to make representations the council has to give them a further period in which
to do so, and only if they fail to do so can they refuse the application or revoke
or vary the licence.

Where the applicant makes representations the council has to consider them
(Schedule 1, paragraph 7(7)), and if the applicant states they want to make
oral representations the council must provide them with the opportunity to
appear before a licensing committee. This is in our view the most appropriate
way of interpreting the requirement in the Act for a person appointed by the
council to hear representations (Schedule 1, paragraph 7(8)).

Application hearings

The requirement on councils to allow an applicant to make oral
representations means that it will be appropriate to refer any contested
applications to a licensing committee. Those applications which are
uncontested or where there are no questions about the suitability of the
applicant can be delegated to licensing officers to make the decision on
whether or not to grant the application. Before that can occur, councils will
need to have the appropriate delegations in place.

The most obvious instance where an application should be referred to a
licensing committee is where there is information available to the council that
suggests the applicant may not be suitable to hold a scrap metal dealers
licence. Existing good practice around the consideration of applications by
licensing committees should be applied to the consideration of applications for
scrap metal dealers licences.

In the event the committee is minded to refuse the application then it will need
to carefully consider the grounds on which it has decided to do so. The
applicant has to be given the reasons an application has been rejected (see
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the next section) and if there is an appeal, the council will want to have robust
grounds on which to defend its decision not to grant a licence.

Notices of decisions

Where a council has refused an application, revoked a licence or varied a
licence it must give the applicant or licensee notice of the decision, which also
sets out the reasons for the decision.

The notice also has to inform the applicant or licensee of their right to appeal
the decision; the timeframe for making that appeal; and, where the licence
has been revoked or varied, the date under which that comes into effect.

Appeals

Appeals against a decision by the council to refuse an application, to impose
a condition on the licence or to revoke or vary the licence are to the
magistrates’ court.

The dealer has 21 days from the day on which they were given notice of the
decision in which to appeal. The magistrates’ court then has the power to
confirm, vary or reverse the council’s decision and issue any directions it
considers appropriate having regard to the Act.

As the notice under paragraph 8 to schedule 1 must be in writing, notice will
be deemed to have been given when the applicant/dealer has received it.
Ordinarily, this will be the next working day if delivered by first class post.

Including conditions in the licence

A council’s ability to impose conditions on a licence is very limited. Conditions
can be imposed only where the applicant or any site manager has been
convicted of a relevant offence, or, where the council is revoking a licence
when a condition can be imposed, until the revocation comes into effect. For
the majority of applicants therefore it is unlikely that a council will be in a
position of being able to consider imposing conditions. In considering whether
to issue a licence where the applicant or a site manager has a relevant
conviction, the local authority might decide to do so on the basis that a
condition is imposed on the licence.

Councils can impose one or both of two conditions. These conditions specify
that:

» the dealer can receive scrap metal only between 9.00am and 5.00pm
on any day, in effect limiting the dealer’s operating hours; and/or

* any scrap metal received has to be kept in the form the dealer received
it for a set period of time, which cannot be more than 72 hours.
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Varying the licence

Dealers can apply to vary a licence from a site licence to a collector’s licence
or vice versa, and have to apply to vary the licence where there are any
changes in certain details stipulated by the Act (see paragraph 3(2) in
Schedule 1). The application has to be made to the council that issued the
licence and has to set out the details of how the licence needs to be
amended. A variation in a site licence has to be applied for where there are
any changes relating to the name of the licensee on the licence; any change
in the sites from which the licensee is authorised to carry on business; and
any change in the details of a site manager.

In the case of a collector’s licence a variation has to be applied for where
there is a change in the details relating to the name of the licensee.

Councils have to be aware that variations related to changes in the name of
the licensee on the licence for a site or a collector’s licence cannot be used to
effect a transfer of the licence from one person to another. Anyone wanting to
hold a licence to be a scrap metal dealer has to apply for their own licence,
they cannot take over an existing licence. This includes the situation where
one business buys another business.

Failure on the part of the licensee to apply for a variation is an offence
punishable by a fine not exceeding level 3 on the standard scale.

Notifications to the National Register

The Scrap Metal Dealers Act creates a requirement for a register of scrap
metal dealers licences. The Environment Agency must maintain a register of
scrap metal licences issued in England, and Natural Resources Wales must
maintain a register of scrap metal licences issued in Wales. Both registers will
be open to the public.

Under the provisions of the Act when councils issue a licence they are obliged
to pass on certain information to the Environment Agency/NRW to enter on
the register. The information that has to be passed on about each licence is:

* the name of the council which issued the licence
+ the name of the licensee

* any trading name under which the licensee conducts business as a
dealer

» the address of any site identified in the licence

» the type of licence (site or mobile)

» the date the licence expires.
It is planned that councils will email a CSV file across to a dedicated email
address at the Environment Agency and Natural Resources Wales. The more
frequently the information is passed across to the Environment Agency/NRW
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the more up-to-date the register will be, and the more useful it will be in
enforcement terms. As a matter of good practice we would encourage
councils to email details of licences issued or revoked to the Environment
Agency/NRW within 10 working days of the decision to issue or revoke the
licence being made.

A template form for submitting the information to the Environment
Agency/NRW is in the process of being agreed and when available the LGA
and the Environment Agency/NRW will be circulating this to councils. The aim
of this is to ensure that the Environment Agency/NRW do not have to send
data back to the originating local authority for correction and to provide as
much consistency in entries on the register as possible. This will be important
as the licensing regime develops in facilitating checks on dealers. With mobile
dealers potentially holding multiple licences across a range of local
authorities, differences in the way information is entered will make it more
difficult to spot that one authority may have revoked the collector’s licence.
For this reason consideration is being given to ask for more information
through the template than just what is required for the public register. The
home addresses of mobile collectors will help councils and the police
distinguish between mobile collectors so there is a possibility councils will be
asked to supply and update this information as well.

In order for the register to work properly each licence will need a unique
identification number. The Environment Agency/NRW are therefore keen to
agree a naming and numbering convention for licences, including retaining
the licence number when a licence is renewed even if a separate reference
number is automatically generated by the council’s back-office systems.

Where information has been submitted but data has been found that needs
correction then the files will be sent back to the local authority to be amended.
Details will be supplied as to why the data needs correcting. Councils will
therefore have to provide the Environment Agency/NRW with an email
address to which the data can be returned. Once the register is up and
running any questions about the data on it will be referred back to the
licensing authority by the Environment Agency/NRW.

The register itself will be accessed through the Environment Agency/NRW
website, where it will appear as a separate searchable register. This will show
the type of licence, and may also show the postcode for mobile collector’s
licences.

The process described here will also be used for notifying the Environment
Agency/NRW of any variations in the licence as councils are required to do
under s8 of the Act. This includes:

» changing the type of licence from one form to the other
* changes in the name of the licensee(s)
* achange in sites from which the licensee can carry on business
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* achange in the name of the site manager(s)

* whether the business has stopped trading in that local authority area as
a scrap metal dealer

* any changes in the trading name.

Similarly councils are obliged to notify the Environment Agency/NRW of any
licences that are revoked. Any notification of changes to the register detail are
likely to require the overwriting of all the old data about the licence so the
template provided for notifying the Environment Agency/NRW of a new
licence will probably also be used for notifying them of any variations.

Form and content of licence when issued

The details the licence has to contain are set out in the legislation (s2(4) and
(6)), and it also has to be in a form that allows it to be displayed in accordance
with the requirements in s10.

In the case of a site licence, the actual licence has to state on it the name of
the licensee; the name of the authority that issued it; list the sites in the
authority’s area where the licensee is allowed to conduct business; the name
of any site manager at each site; and the date the licence will expire.

With a mobile collector’s licence, the actual licence has to state the name of
the licensee; the name of the authority that issued it and the date on which it
is due to expire.

Although not required by law, councils should consider inserting the unique

licence number for that licence created in relation to the national register as
that would aid the police, the Environment Agency/NRW and other agencies
in checking the dealer against the national register.

In the case of a mobile collector the dealer has to display a copy of the licence
in their vehicle in such a way that it can be read by a person outside the
vehicle. Councils will therefore have to give consideration when issuing the
licence to ensure it is legible from outside the vehicle if, for example, it is left
on the dashboard like a disabled parking badge.
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